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DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the Proposed Decision of
the Admnistrative Law Judge (ALJ) in the appeal of Ruth M
Housenman (appellant or Housenan). Appel | ant was enployed as an
Ofice Services Supervisor at the Board of Cosnetol ogy, Departnent
of Consuner Affairs at Sacranento (Departnmnent).

Appel | ant appealed a 2 step reduction in salary for 3 nonths
she received from the Departnent for selling Avon products during
wor ki ng hours. The ALJ who heard the appeal revoked the salary
reduction after concluding first, that Governnent Code § 19990
which prohibits enploynent, activities or enterprises which
conflict with an individual's duties as a state enployee did not

apply; and, second, that the Departnent had not denonstrated that
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appel l ant had been willfully di sobedient.

The Board rejected the Proposed Decision, deciding to hear the
case itself. After a review of the entire record, including the
transcript, the exhibits, and the witten and oral argunents
presented by the parties, the Board concludes that the 2 step

reduction in appellant's salary for 3 nonths shoul d be revoked.

FACTUAL SUMVARY

Appel lant was appointed in 1968 to the position of derk
Typist | with the Ofice of the State Controller. In July of 1978,
the Departnent appointed appellant to the position of Ofice
Services Supervisor | in the Board of Cosnetol ogy. The appell ant
has not received any prior adverse actions.

During the entire time appellant worked for the Board of
Cosnet ol ogy, appellant was al so an Avon sal esperson. On a nunber
of occasions during appellant's enploynent, various supervisors
cauti oned appel | ant agai nst conducting Avon sales on worktine. 1In
1981, appellant was specifically cautioned not to sell Avon
products during her worktine, not to use her state tel ephone nunber
on Avon brochures and advertising, and not to use the interoffice
mai | system for Avon orders. Appellant testified that she was well
aware of this policy and strictly adhered to it.

Avon advertised new sales canpaigns every two weeks. There

was testinony from co-worker Wanda Averill that she woul d cal
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appel lant during her (Averill's) work break and appellant would
accept orders for Avon products. However, the wusual neans of
ordering was that appellant would distribute Avon brochures before
wor ki ng hours, enployees would wite their orders on "stickies" and
stick them on the brochures and appellant would either cone by
during her lunch hour to pick the orders up, or the enpl oyees woul d
drop by appellant's desk and | eave the orders on the desk or chair.
Appel l ant's Avon activities resulted in five to ten Avon sal es per
nmonth to the enployees of the Board of Cosnetology, and other
Boards and Conm ssions which conprise the Departnent of Consuner
Affairs.

In 1985 and again, in 1987, appellant's supervisor brought to
appel lant's attention the Departnent's witten policy prohibiting
the use of state facilities for private sales. Notw thstanding the
witten policy, the Departnent never nade clear to appellant that
it intended to strictly forbid the sale of Avon products at the
worksite even during non-working tine. In fact, appellant's
supervisor, Marjorie Jurach, purchased an Avon product from
appel l ant in Novenber or Decenber of 1990. Thus, appellant was | ed
to believe that so long as she adhered to the restrictions set
forth in the 1981 nenorandum she would be in conpliance with the
Departnent's policy.

In May of 1991, two workers from another departnent cane by

appel lant's office while appellant was not there. These wonen
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asked appellant's supervisor, Marjorie Jurach, if they could drop
off an Avon order. Jurach refused to allow them to |eave the
or der. Later, in June or July, Jurach was disturbed that the
enpl oyees she supervised were reading Avon literature at a tine
t hey shoul d have been wor ki ng.

The two occurrences descri bed above pronpted Jurach to wite a
menorandum to appellant in an apparent attenpt to clarify and
tighten the policy regarding Avon sales. The subject of the
July 11, 1991 was "Sales to Ofice Personnel During Wrking Hours."

The text of Ms. Jurach's neno was as foll ows:

It has been brought to ny attention that you are selling
Avon products during working hours.

This matter has been discussed with you since 1985 and
you continue to disrupt other enployees during their
work hours. Therefore, you are not to receive inquiries
or orders at this worksite.

In June 1988 Depart nental Menorandum 88-11 (see
attached)® was distributed which indicated that worktine
sal es such as Avon are inappropriate.

As a supervisor it is inperative that you not only
enforce the policies of this departnent, but that you
observe the policies yourself. (enphasis added).

On July 16, 1991, during her lunch hour, appellant went to the

Board of Pharmacy to deliver an Avon order for a Ms. Kubo.

Ms. Kubo was not in. Appellant asked the receptionist, Cecilia

! The Menorandum dated June 21, 1988 which was attached to this
meno was a remnder to all enployees that solicitation by private
vendors, whether by telephone or in person, was inappropriate
during state tine.
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DeCuir, to drop the package on Ms. Kubo's desk. Appellant was on
her lunch hour but DeCuir was not. DeCuir testified "Ruth also
stated that she was not to be selling and to inform others not to
cone in and ask for her. They were to tel ephone her. She then
gave ne her nunber." The Departnment was unable to denonstrate that
appel l ant gave DeCuir her work nunber. The ALJ who heard the
testinony and is best able to judge the nenory and credibility of
wi t nesses found that the nunber appellant gave DeCuir was her hone
phone. Appellant testified that she believed DeCuir was on her
| unch hour because DeCuir was eating sonet hing.

On July 17, 1991, appellant responded to Ms. Jurach's neno of
July 11, 1991. Appellant maintained that she foll owed the June 21,
1988 "solicitation" nmenorandumto the letter. Neither appellant or
Jurach recal |l discussing Jurach's neno one-to-one.

Appel lant was on vacation on August 8, 1991, when Jurach
opened an interoffice envelope addressed to appellant which
i ncluded two Avon orders from other Departnent enployees. Jur ach
notified appell ant that adverse action would foll ow.

Appel lant was charged with violations of Governnent Code
8 19572, subdivisions (o) wllful disobedience, (p) msuse of state
property, (r) violation of the prohibitions set forth in accordance
with Section 19990 and (t) other failure of good behavior.

The Notice of Adverse Action stated:

You have been selling Avon products to other enployees
during worktime. Oders have been sent to you using the
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state mail system You have previously been advised that

wor kplace solicitation by private vendors, whet her by

tel ephone or in person is inappropriate and unacceptable. As
recently as July 11, 1991, you were instructed by vyour
supervisor to stop receiving inquiries about or orders for

Avon products. Yet you thereafter failed and/or refused to

conply with your supervisor's instruction. You have conti nued

to sell and nake deliveries of Avon products during worktinmne.
Your activities have disrupted not only your own work but
also the work of other enployees as they respond to your
solicitation or handl e your deliveries of Avon products.
| SSUES

The follow ng issues are before us for determ nati on:

(1) Wiether a preponderance of evidence supported the charge
that appellant engaged in Avon activities during working hours on
State property;

(2) If so, did appellant's activities constitute cause for

di sci pline under the causes cited in the Notice of Adverse Action?

DI SCUSSI ON

Appellant is charged wth selling Avon products during working
hour s. There is no evidence that appellant sold Avon products
during her working hours.

There is one incident in which appellant, who was on her |unch
hour, asked DeCuir, who was not on her lunch hour, to drop a
package on anot her enpl oyee's  desk. This incident IS
representative of all the evidence in this action. The question

t hr oughout is not whether appellant was on her |unch hour but



(Houseman continued - Page 7)

whet her her prospective custoners were on their breaks and | unch
hours when they called, when they dropped off orders, or when they
di scuss Avon products.

WI Il ful D sobedi ence

Appellant is charged wth a violation of Governnent Code,
8§ 19582 (o), wllIful disobedience, for disobeying the instruction
contained in her supervisor's July 11, 1991 neno. The neno
instructed: "You are not to receive inquiries or orders at this
worksite." The Notice of Adverse Action charged appellant wth
failing or refusing to conply with this order. However, no
evidence was presented that appellant intentionally disregarded
this instruction. The evidence indicated only that, on one
occasion, appellant attenpted to deliver a package to an enpl oyee
of the Board of Pharmacy, the Board of Cosnetology's neighbor,
during appellant's lunch hour and that, on another occasion, other
enpl oyees sent orders to appellant while appellant was on vacati on.

Jurach testified that she considered her prohibition against
"receiving inquiries and orders at the worksite" to nean that
appel  ant was not to performany Avon work at all at the Departnent
of Consuner Affairs. Unfortunately, Jurach did not discuss her
expectation wth appellant. Appel l ant apparently interpreted the
meno to nmean that, as in the past, she was not to use work tinme to
conduct Avon busi ness. The | anguage of the neno itself (see p.

3, supra) is susceptible to appellant's interpretation, especially
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when it is read in the context of the parties' past practice: sone
parts of the nmeno refer to a prohibition from selling during
wor ktinme; another part proscribes receiving inquiries or orders at
t he worksite.

Al though appellant's receipt of two orders while she was on
vacation may technically violate the July 11, 1991 neno, the nere
receipt of the orders cannot be attributed to appellant. The
Departnment has not denonstrated that appellant is in any way
responsi ble for the actions of the enployees who sent the orders.
W11 ful disobedience requires that one knowingly and intentionally

violate a direct command or prohibition. (Coones v. State

Personnel Board (1963) 215 Cal.App.2d 770, 775.) The Board

declines to find that appellant intentionally violated a direct
order.
The charge of willful disobedience is di smssed.

M suse of State Property

Appellant is also charged wth msuse of state property.
Scant evidence was presented that appellant m sused state property.
Two Departnent enployees used the interoffice mail systemto nail
orders to appellant, but no evidence was presented that appell ant
had instructed them to do so or that this was appellant's usua
nmeans of conducting business. The Departnent argues that appell ant
presented no evidence that she discouraged the use of the mail

system The Departnent forgets that it carries the burden of
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provi ng by a preponderance of evidence the charges agai nst
appel | ant .

Wanda Averill testified that she intermttently used the state
tel ephone to place an order with appellant. This, of course, nust
mean that appellant received the call on a state tel ephone. Wile
this telephone wuse technically <constitutes msuse of state
property, especially on the part of the caller, we are reluctant to
find that appellant's nere receipt of a few calls wthout nore
constitutes actionable nmisuse of state property.?

There is evidence that when appellant was not at her desk,
enpl oyees would place their orders on appellant's desk or on her
chair. The Departnent clains that this is msuse of the state work
ar ea. As early as 1981, the Departnent of Consuner Affairs
promulgated a rule which identified "[p]roviding or using in a
private enterprise, for gain or profit, any of the facilities of
this Departnent (which shall be inclusive of information as well as

physi cal property)" as an activity inconpatible with state

2 W do not nean to suggest that the receipt of calls relating
to personal business on state telephones could never constitute
m suse of property. Had the evidence established that the buying
and selling of Avon products at the workplace was clearly
prohibited, and that appellant encouraged the calls, or that the
calls were nunerous or lengthy, a case for msuse of state property

m ght be established. Not ably, the evidence established that
appellant nmade only a very few sales a nonth, and there is no
evidence that all of these sales involved the use of state

t el ephones.
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enpl oynent. This rule was brought to appellant's attention at

|least twice in the years 1981 to 1985. However, nothing in the
record indicates that appellant was ever notified that she was not
to allow other enployees to drop orders off at her desk. In fact,
Ms. Jurach, ordering an Avon product the year before, dropped off
her Avon order by placing it on appellant's desk or chair.

Absent a clearly enunciated and consistently enforced policy
forbidding all commercial transactions at the worksite, the Board
declines to find that allowing enployees to drop orders on
appel l ant's desk constitutes m suse of state property.

QG her Failure of Good Behavi or

The Departnent charges appellant wth a violation of section
19572, subdivision (t) other failure of good behavior either during
or outside of duty hours which is of such a nature that it causes
discredit to the appointing authority or the person's enploynent.
The ground for the charge is that appellant is a supervisor and
that her sale of Avon products at the workplace sets a bad exanpl e
for others. Having found that appellant did not sell Avon products
during worktinmne, the Board finds this charge conpletely
unsupport ed.

Appl i cation of Government Code § 19990

CGovernnment Code 8 19990 provides in pertinent part:

A state officer or enployee shall not engage in any
enpl oynent, activity, or enterprise which is clearly
i nconsi stent, i nconpati bl e, in conflict W th, or
inimcal to his or her duties as a state officer or
enpl oyee.
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Each appoi nting power shall determ ne, subject to approval by

the departnent, those activities which, for enployees under

its jurisdiction, are inconsistent, inconpatible or in
conflict with their duties as state officers or enpl oyees.

Activities and enterprises deenmed to fall in these

categories shall include, but not be limted to, all of

the foll ow ng:

...(b) Using state tinme, facilities, equipnent or

supplies for private gain or advantage.?

Thus, section 19990 clearly grants to the appointing power the
right to determne what is and is not inconpatible with state
enpl oynent . The Departnment's own rules mrror provision (b) by
prohibiting an enployee from "[p]roviding or using in a private
enterprise, for gain or profit, any of the facilities of this
Departnment (which shall be inclusive of information as well as
physi cal property)."

Al t hough the Departnent could have relied on section 19990 and

its own rules to preclude all comrercial transactions on the

prem ses, the Departnent did not do so. The Departnent did not

® Section 19990 also describes as inconpatible with state
service activities which

...(g) Subject to any other laws, rules or regulations
as pertain thereto, [result in an enployee] not devoting
his or her full tinme, attention, and efforts to his or
her state office or enploynent during his or her hours
of duty as a state officer or enpl oyee.

Appellant has not been charged wth inefficiency.
Therefore, this section is not rel evant.
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consistently interpret its policy as barring all Avon activities at
the worksite. Instead, the Departnent gave appellant mxed and
often anbiguous nessages for nore than 10 years regarding its
expectations with respect to her Avon sales activities at the
wor kpl ace.

In their article, "Toward a Theory of 'Just Cause' in Enpl oyee
Discipline,” (June 1985), authors Roger |. Abrans and Dennis R
Nol an state that the due process enbodied in the concept of just
cause discipline includes "actual or constructive notice of
expected standards of conduct...". In 1981, appellant was given
certain restrictions to abide by in selling Avon products at the
worksite. The restrictions proscribed the selling of Avon products
during work time. Appellant was led to believe that so | ong as she
abided by said restrictions she was not in violation of the
Departnent's policy.

The Departnment is now taking the position that appellant was
strictly prohibited from selling any Avon products at any tinme at
the worksite. Appellant was not clearly notified that the expected
standards of conduct had changed. The Departnent cannot now
discipline appellant for violating standards that were never
clearly enunciated or consistently enforced. The charge of
viol ation of Covernnent Code, § 19990 cannot be sustai ned.

1
1
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CONCLUSI ON
For all of the reasons set forth above, the adverse action is

r evoked.

ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, and pursuant to Governnent Code
sections 19582 and 19584, it is hereby ORDERED that:

1. The above-referenced adverse action of a 2 step reduction
in salary for 3 nonths is revoked,;

2. The Departnent of Consuner Affairs shall pay to appellant
Ruth M Housenman all back pay and benefits that woul d have accrued
to her had she not been subjected to a 2 step reduction in salary
for 3 nonths.

3. This matter is hereby referred to the Admnistrative Law
Judge and shall be set for hearing on witten request of either
party in the event the parties are unable to agree as to the salary
and benefits due appell ant.

11
11
11
11
11
11
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4. This opinion is certified for publication as a
Precedenti al Decision (CGovernnent Code section 19582.5).
THE STATE PERSONNEL BQARD*
Ri chard Carpenter, President
Alice Stoner, Vice President

Lorrie Ward, Menber
Fl oss Bos, Menber

*Menber Alfred R Villalobos was not a nenber of the Board when

this case was originally considered and did not participate in this
deci si on.

| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Oder at its neeting on

Novenmber 2 and 3, 1993.

GLOR A HARMON
doria Harnon, Executive Oficer
St at e Personnel Board




